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THE HOUSE OF ASSEMBLY STANDING COMMITTEE ON COMMUNITY 
DEVELOPMENT MET IN COMMITTEE ROOM 2, PARLIAMENT HOUSE, 
HOBART, ON WEDNESDAY 16 MAY 2012. 
 
 
RIGHT TO INFORMATION AMENDMENT BILL 2011 
 
 
Mr RHYS EDWARDS, SECRETARY, DEPARTMENT OF PREMIER AND CABINET 
AND Ms CATHERINE VICKERS, RIGHT TO INFORMATION OFFICER AND 
ASSISTANT DIRECTOR OF EXECUTIVE DIVISION, DEPARTMENT OF PREMIER 
AND CABINET, WERE CALLED MADE THE STATUTORY DECLARATION AND 
WERE EXAMINED. 
 
 
CHAIR (Ms White) - Thank you both for attending the committee meeting today.  I just 

want to check whether you have received documents from the secretary outlining the 
processes of the committee.  This conversation will be recorded by Hansard and any 
evidence that you provide will be covered by parliamentary privilege but anything that 
you say outside the activities of the committee will not have that same privilege applied.  
I hope that is clear. 

 
 As you know, we are conducting an inquiry into the right to information legislation.  

Would you like to make any comments on the matter?  Do you have an opening 
statement you would like to make before we proceed? 

 
Mr EDWARDS - No. 
 
CHAIR - The committee were interested to hear from you with respect to the amendments 

that have been proposed and whether you are confident that they will produce a sufficient 
act once enacted. 

 
Mr EDWARDS - I guess that I have not been particularly close to the amendments.  They 

look to me to be in the nature of a fairly boiler-plate tweaking of an act.  You normally 
find upon implementation of a complex act - and parts of the RTI legislation are 
complex - that within a year or two of its operation, you find some areas that do not work 
in the way that you intended or there are some things that you could change.  The 
amendments look to me to be of that nature.  I do not profess to be an RTI expert so I 
have not really given it a great deal of thought.  I think that you have taken evidence 
from the Department of Justice from a couple of people who were involved in the 
original drafting of the legislation.  They would no doubt have been able to talk to you 
about why these subsequent amendments are necessary or useful. 

 
Mr STURGES - Mr Webster was very informative, to say the least. 
 
Mr EDWARDS - He usually is. 
 
Mr BOOTH - Rhys, could I ask you a question with regard to your responsibilities as the 

secretary of DPAC ?  Do you have any responsibility to ensure compliance with acts of 
other departments?  What is your role in regard to the RTI and PIP legislation? 
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Mr EDWARDS - Nothing in particular.  There are no other responsibilities other than as a 

principal officer for DPAC in that act and, like any other head of agency, to have to 
comply with all of the relevant legislation that is in place, including PIP and things like 
that.  There is no central mandate for DPAC in terms of management or administration 
of these acts. 

 
Mr BOOTH - Are you aware that the ombudsman wrote to Justice through the minister 

saying that the only way to get rid of Gregg Todd's FOI requests, RTI requests and PIP 
requests was to amend the RTI act? 

 
Mr EDWARDS - I was not familiar with that background, no, because they wrote to whom? 
 
Mr BOOTH - To the minister. 
 
Mr EDWARDS - Right.  It would have gone to the minister and presumably that would have 

gone into any legislative development process within the agency. 
 
Mr BOOTH - The purpose of our inquiry is to make sure that after a couple of years of the 

act being bedded down, the act is functioning properly and also, more importantly, that 
these amendments would achieve the objectives of the act.  It appears from the evidence 
that this committee has received that the purpose of these amendments may be to prevent 
lawful disclosure or to prevent individuals being able to get access to the information as 
advised to the minister by Simon Allston, the previous ombudsman. 

 
Mr EDWARDS - Which bits of the amendments are designed to do that? 
 
Mr BOOTH - We probably have not got time in this committee but if you have a look at the 

evidence that has been provided to the committee, some of the matters have to do with 
the unlawful destruction of records and the fact that you cannot have access to 
documents, even if they have been unlawfully destroyed or disposed of from a backup 
system.  Mr Todd is suggesting that that is not a sufficient reason to prevent access to 
records to, in other words, provide a pathway for somebody to deliberately destroy or 
inadvertently destroy primary records, even if the secondary or the back-up records are in 
fact at a later point discovered.  There is no way that an individual seeking access to their 
information, either under the PIP act or under the RTI act as I understand it, is able 
lawfully to access that under this RTI act? 

 
Mr EDWARDS - But if they are information and they are held somewhere, whether they are 

the original documents or copies, surely they would be still available because it is 
information held by an agency.  Sorry, I am not trying to be obtuse here; I am just trying 
to understand the nature of the issue. 

 
Mr BOOTH - No, I understand. 
 
Mr EDWARDS - There is a comment that if a record is held but then either destroyed, 

presumably under the Archives Act - because we do have a process for destruction of 
records eventually after seven years - or unintentionally destroyed or accidentally 
destroyed or intentionally destroyed but unlawfully, but there are other copies of that 
information that you would be prevented from getting it because of - 
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Mr BOOTH - Yes, I suppose it is more of a principle, then, perhaps in terms of what you 

would like to see in a functioning act.  If an officer fails to lodge documents in the proper 
repository or they are in fact stored in a backup system somewhere but the original 
records are destroyed unlawfully, do you think, as a principle then, that those records 
ought to be able to be restored and searchable under the RTI and PIP? 

 
Mr EDWARDS - There is a section on electronic information which says the minister may 

refuse an application if the information can't be produced using the normal computer 
hardware and software and technical expertise, and if producing it would substantially 
and unreasonably divert the resources.  That is the question, isn't it - the substantial 
resources? 

 
Mr BOOTH - No, this is actually the discovery of documents that in fact - 

 
Ms VICKERS - Haven't been saved in the official records. 
 
Mr BOOTH - That is right, yes.  In other words, they are on a backup; you know they exist 

and if they have been stored properly in accordance with the law, one would have access 
to them but in this case because they haven't been properly stored then you will have no 
access because - 

 
Mr EDWARDS - You know they are not properly stored or you - 
 
Mr BOOTH - Well, let us say - 
 
Mr EDWARDS - I am just trying to work out how this comes about.  So you put in an 

application for something and you are told it doesn't exist or that it has been destroyed or 
whatever but you somehow know that it exists somewhere. 

 
Ms VICKERS - I think it is pretty case by case.  For instance, we do get requests for 

applications or for information and you know it is a working file and someone is dealing 
with the issue and not everything may be in the official record and we would certainly 
get that information from the officers.  You are talking about records management issues 
and RTI and the link between the two of them. 

 
Mr BOOTH - Yes.  It is basically, I suppose, the act effectively being defeated because the 

records were not stored in accordance with the law, and that in fact those records still 
should be accessible once they are discovered.  Do you think that as a principle that is - 

 
Mr EDWARDS - My view is that they are.  Catherine is a much more of an expert on these 

matters than I am, but my view is the act provides for information in the position, if you 
like, of the agency.  It does not say that it is in a particular record system or in a formal 
record system.  It just says that if you have got it, it is available and should be produced 
in a way that the act tells you that you need to.  So it matters from a filing point of view 
whether it is stored in a cardboard box or not but in a way it doesn't.  If you are the 
custodian of this information, it doesn't really matter how it is stored; it exists and you 
are the custodian and if you receive a request for it, then it is there and you need to 
provide it, unless it is exempt information. 
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Mr BOOTH - As a principle, then, without me having to make the argument or prove to you 
that this has occurred, you would not accept that in your understanding of the act that 
records like that ought not to be made exempt? 

 
Mr EDWARDS - I can only give you my experience as the secretary of the Department of 

Premier and Cabinet.  If you want, I guess, evidence about the principles of the act, you 
probably should ask the minister for the act and the people who have drafted it in the first 
place.  But if I get a request for a bit of information, if I hold the information it is 
provided albeit within the context of the act and to some extent it doesn't matter where 
the information resides - whether it is on TRIM, our electronic record system, or if, as 
Catherine said, it is a working file on someone's desk and has yet to be 'TRIMmed' - or 
indeed if it is held in any other way. 

 
Ms VICKERS - I suppose it is neutral as to whether the information is held, whether it is in 

the formal record system or if it is working information on someone's desk and you have 
it before it goes into the record system; we would assess it. 

 
Mr EDWARDS - For example, we get a lot of requests for e-mails, so e-mail searches are 

routinely done but not all of our emails end up on a file somewhere.  A lot of them are 
ephemeral - 

 
Ms VICKERS - What the official record is, I suppose, is an issue for debate.  I'm not sure 

whether you touched on that with Mr Latham, the state archivist, but there are lots of 
difficulties in defining what is the official record.  We find now, with modern 
technology, that we have instant messages, text messages and a variety of formats that 
information is recorded in and transferred around agencies.  My view would be that not 
all of that forms part of the official record because it is ephemeral or it isn't valuable or it 
may be a temporary record; so there's a whole range of schedules and archiving 
principles that apply to - 

 
Mr GROOM - What's your reference in making that judgment?  I do recall - 
 
Ms VICKERS - It is difficult - 
 
Mr GROOM - Yes, and I do recall the evidence given by Mr Latham.  He was making a 

point that as technology develops, then all of a sudden we've got information in forms 
that we previously never contemplated.  So you say that you don't consider it all to be 
part of the official record.  How do you make those judgments? 

 
Ms VICKERS - Every officer in every agency has to make that judgment which is quite 

difficult because everyone's working on - 
 
Mr STURGES - Maybe to assist this discussion, I will refer to the notes that I have got in 

relation to Mr Latham's evidence.  He, quite clearly, was not being critical but when he 
talked about the technological era in which we are working now, he made the comment 
that in the 21st century we certainly need to modernise the State Records Act. 

 
 Another comment that I think Mr Latham made - but it has also been made by others and 

I will get you to comment on it because I think this is relevant to what we've been 
discussing - was a need for a consistent approach in relation to the management of 
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information across agencies.  Other people who have given evidence put it more 
eloquently than I am going to now.  They basically spoke about what their core business 
is and what is possibly seen as a peripheral service that they provide. 

 
 I just want to check that this evidence is all on public record, so I don't speak about 

somebody that's not on public record. 
 
CHAIR - Mmm. 
 
Mr STURGES - Professor Snell raised the concept of a central support team to assist 

agencies in better dealing with records management but also requests for information.  
Whilst I acknowledge that, from a budget point of view, we don't have money to throw 
into new teams, I also acknowledge that those who have given evidence from agencies 
have said that it can be very time-consuming and very resource intensive to deal with 
requests for information, particularly those agencies that don't get many requests and it is 
something that's done off the side of the desk.  At the risk of pinning you now to a 
commitment, what would you say to the concept of a central support team in relation to 
dealing with and assisting with the consistency of management of information and the 
retrieval of that information. 

 
Mr EDWARDS - I really have not given it a lot of thought but I am happy to give you some 

off-the-cuff thoughts about it.  Presumably the original architects of the act and its 
predecessor said, 'What are you trying to do?.  You're trying to give access to 
information.  Who has the information?  The government has information.  Who in 
government?  Agencies have it.'  So it's a natural thing when you say, 'I want access to 
my police record or something like that; where do I go?  I go to the police.'  I suspect the 
problem with having a centralised unit doing this is that to cover that sort of expertise, 
you'd have to have people with expertise about the way information is handled and 
stored in every agency.  The people who tend to best know their information are the 
people who manage it on a daily basis.  So, if an RTI request comes into Premier and 
Cabinet, then it goes to Catherine; she knows where the information is likely to be; she 
knows the business units 

 
 
Mr EDWARDS - and it goes to Catherine; she knows where the information is likely to be.  

She knows the business units handling the particular information; she knows the records 
system.  I am not sure that replicating that expertise or pulling it out of agencies and 
putting it in a central unit would actually make the system work better.  You might get a 
better consistency of approach but I don't know that you would necessarily get better 
information retrieval. 

 
Mr STURGES - Efficiency gains and access to better information. 
 
Mr EDWARDS - For example, if you asked Catherine to find something in the Health 

Department, I am not sure she would have much expertise at all.  She would not know 
the business unit structure; she wouldn't know the business managers; she wouldn't 
necessarily know her way around the records system.  So, in a way, you kind of divorce 
the task from the people who actually have the information, and I am not sure that that 
is an improvement.  It is one way you might set it up but I am not sure it would 
necessarily be a better way, and I am assuming that the framers of the RTI act would 
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have had the opportunity to start from a blank sheet of paper and say 'We want to do it 
differently'.  In fact, they have settled on a model of where the responsibility is allocated 
- much like the old one where the responsibility is to principal officers in agencies who 
hold the information. 

 
Mr STURGES - I think I will just finish on this if I may, Chair.  Again I am referring to my 

notes from Mr Latham but also other evidence that has gone down this path.  That is the 
deficiency, if you like, of a clear policy procedure and process within agencies to deal 
with the keeping and retrieval of information.  I have heard what you have said about the 
concept of a central support team.  I thought you may have had a coordinating mandate 
across agencies, but you have clarified that.  So, do you think, if we gave some further 
consideration to the issue of current existence of policy, process and procedures, that it 
could be strengthened at all to make it more consistent?  Do you think that would assist 
at all? 

 
Mr EDWARDS - I know the ombudsman has produced a set of guidelines around certain 

elements of the new act, hasn't he? 
 
Mr STURGES - Yes. 
 
Mr EDWARDS - I think some of the advice in it which says 'This is the way some things 

ought to be dealt with' is useful information for agencies.  I can't speak for the other 
agencies but DPAC has a set of policy documents about RTI, dealing with how you 
handle things, how things are stored, what you do when you get a request, things about 
routine disclosure of information, and so on.  So we have a set of guidelines to our 
agency staff and the custodians of information about how we deal with it. 

 
Mr BOOTH - Can you provide them for the committee, please? 
 
Mr EDWARDS - Yes, sure.  I have brought copies along with me today; so when I have 

finished I am happy to table those. 
 
Mr GROOM - Do you have any sense of how consistent or otherwise those policy 

guidelines would be across government, or do you just not have a feel for that? 
 
Mr EDWARDS - I don't personally have a feel for it, and I will ask Catherine in a second to 

give her observations because she would know the other agencies and the other agency 
RTI officers better than I would.  I suspect, like most things, there is a degree of 
consistency because the task is the same and  the act is the same.  The task that we have 
to find something, produce it and assess it are all laid out in the act, so you can't really 
sort of stray from those obligations.  The layers behind that - how agencies manage and 
store information and the processes internally to gather it - are probably quite different.  
But I do not have any direct experience with that.  Catherine, would you like to make an 
observation? 

 
Ms VICKERS - I suppose it relates to the business of the agency really.  We all have similar 

record systems but what you produce relates to your business.  So if it is like DIER, it 
might be road statistics and things like that, and they have databases that do reports like 
that.  In DPAC, we don't really have that many databases. 
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Mr EDWARDS - We tend to get very specialised requests, and in fact most of our requests 
come from members of parliament.  In fact, overwhelmingly; I think it is probably more 
than 70 or 80 per cent of requests would come from members of parliament, and they are 
usually about a specific thing.  It is usually something that has happened in the recent 
past whereas in something like the police, I imagine they get quite a lot of requests for 
information on files.  Or if you were in health, it might be something to do with your 
clinical patient information.  So again, the processes in place are probably very different.  
I noticed in one bit of evidence - I think you might have made the comment in the speech 
on the legislation - that our police have a very good timely response record, and I suspect 
it is because their requests are really straightforward. 

 
Mr GROOM - And it is a well-understood process. 
 
Mr EDWARDS - Yes, whereas ours are much more one-off sort of boutique requests and we 

have to go and actually find the information, and you look at it all and then provide it. 
 
Mr GROOM - Can I just go back to the previous question that I asked about what does or 

does not constitute an official record?  You are saying it is difficult and I agree; I think 
that it is difficult.  Does your policy guideline talk about that at all or is it just a 
judgement that people are making?  I am interested to know whether or not there is any 
reference point that anyone uses. 

 
Mr EDWARDS - We have another policy which is about information management. 
 
Ms VICKERS - We hear about right to information - that is our policy and I would go back 

to the question before.  When we developed this, we shared with all our other colleagues 
so I suppose all agencies have a similar right to information policies.  But in addition to 
these we also have records or record keeping policies and I would assume most agencies 
have the same sorts of policies that underpin record keeping.  Essentially, whatever 
relates to official business and your file goes on the record.  Probably most people save 
things that they are working on and the system that we now operate under - TRIM - I do 
not know if Mr Latham talked a bit about that, but that allows you to save draft 
documents and you can go back to different versions that you have worked on.  All that 
information is captured if you are working on a business plan or policy document. 

 
Mr GROOM -  The question that I am interested in is that there are some obvious examples 

and the ones that you are describing are obvious but I reflect on, for example, the use of 
an iPhone or mobile phone.  A lot of data is exchanged.  When Mr Latham was giving 
evidence, he was making the point that he does not think most people would view that in 
quite the same way, even though it can have quite important information in the course of 
business relating to the official business of an agency.  But just because of the nature of 
the technology, people probably do not think of it in quite the same way.  That is why I 
am interested to know whether or not there are any sort of guideline or policy or 
reference point that people are using or whether these are just judgements that people are 
exercising and it may in fact be an area that needs a little more guidance. 

 
Mr EDWARDS - If you look around the country at the contemporary nature of the archives 

act, I suspect that they are all a step behind in that they are still very much stuck in the 
paper-based record.  That is obvious because someone sent you a letter and you 
responded to it.  E-mail changed that, but my impression would be that agencies are 
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pretty good at capturing the e-mails that have some useful information and keeping them 
on the files. 

 
Mr BOOTH - They would all be synchronised through the PC generally with your iPhones 

or do you have a specific thing where people -  
 
Mr EDWARDS - E-mail is synchronised through the phone. 
 
Mr BOOTH - Is that how you get them off the PCs or do you have a policy to get stuff off 

the iPhone such as texts and things like that?  Is that what you are talking about? 
 
Mr EDWARDS - I think that texts are another one as well.  With e-mails, I think that we 

have basically got an approach where they come into your ICT system; they are on your 
computer; they are archived or they are 'TRIMmed' because you decide that it is 
something that should be on the TRIM record and they are archived anyway.  They are 
all there if people want to have a look at them even the ones that are not useful or 
sensible to file.  I think that you have to do that because the volume is so enormous and 
growing at such a rate that you could not keep them all or if you kept them all, searching 
them would be an incredible task because there is such an incredible volume. 

 
 As for texts, I do not know and I am not an expert in this area but I suspect that no 

jurisdictions have a handle on what you do about a text message and whether that forms 
part of an official record - no matter how important it might be. 

 
Mr BOOTH - I was just going to get back to something that Graeme had asked with regard 

to Rick Snell's evidence.  I think if I recall Graeme correctly, part of what he was saying 
in regard to this central clearing house was that it would be more to provide whole-of-
government, across-agency guidance for consistency and accuracy and compliance with 
the RTI act. 

 
Mr STURGES - It was more a governance role. 
 
Mr BOOTH - Yes, a mentoring thing and a place where, if there are issues to do with RTI 

compliance, any government agency would be part of it and be able to have a consistent 
approach right across.  Is that fair to say, Graeme? 

 
Mr STURGES - Yes.  I would need to go back to Professor Snell's evidence but I was taken 

by the concept that he raised.  I think that Mr Booth has picked it up and I should have 
been more succinct.  I do not think that he was suggesting that the team would actually 
do the search and retrieval but more act in a governance, support, advisory-type role to 
ensure that there was consistency of compliance.  The objective is the proactive and 
efficient release of information.  I was just seeking out your opinion. 

 
Mr EDWARDS - It is interesting because whole-of-government feedback does have 

responsibility for a range of whole-of-government issues and we do try to drive whole-
of-government solutions in a number of other areas.  For example, the use of ICT, 
technology, telephones and those sorts of things.  It hasn't been a role given to us through 
the RTI process to either the old FOI Act or the new one and there probably are good 
arguments - I haven't read Mr Snell's evidence - but probably good arguments about 
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consistency and governance.  Consistency is usually something to be valued in 
governments and organisations. 

 
 Part of it, I suspect, is because of the way the act puts the onus on the principal officer 

and the custodians of the information, and delegated to RTI officers that you have across 
government - I don't know how many there are at the moment, but a significant number 
of RTI officers - and because they have an independent statutory function in the act , 
they are not open to being told how to do their responsibilities.  They have to look at the 
act and they have to make up their own mind. 

 
Mr BOOTH - As opposed to something like maybe workplace standards issues.  Would that 

be different, then, that you have a workplace standards authority that could require 
certain adherence to workplace laws across agencies?  Is there a difference there, then?  
Is that the sort of thing you are saying. 

 
Mr EDWARDS - Something that I am in part responsible for is the state service.  For 

example, we have in the state service ministerial directions and commissioners' 
directions; so these are things which agencies must comply with.  It might tell you this is 
the particular way you have to do voluntary transfer agreements.  They will go out and 
every agency gets a copy of it and then they have to do it that way.  That is the sort of 
compulsory guidance to the system.  There is no equivalent compulsory guidance to the 
system in this act, apart from perhaps the ombudsman's - 

 
Mr BOOTH - I think that is possibly where we might be getting to what I would like to 

understand from your point of view - whether in fact that could be something that would 
be helpful across agencies so that there is direction given to all departments and agencies 
as to how they apply the RTI and PIP Acts. 

 
Mr EDWARDS - I haven't asked them, so I don't know whether they would see value in it.  I 

suspect that there would be some tension between the independent functions of these RTI 
officers saying, 'Why am I being told how to do something because I'm the responsible 
delegate in this agency and I'll determine how I deal with this'.  As you say, it depends 
whether you value consistency more than the statutory independence of the - 

 
Mr STURGES - Two points, if I may, just to follow up on that.  Again I am referring to my 

very comprehensive notes here.  A point that the representatives of the Department of 
Justice raised was just that - and they certainly weren't being detrimental in any way to 
RTI officers in the state.  I want to make that quite clear on public record.  But they did 
discuss the issue of the discretionary process that is open to the RTI officers.  Of course, 
they rightfully acknowledge that your opinion may well differ from mine in relation to 
what may need to happen.  Again, I will just finish on this point about some form of 
support, governance and guidance-type arrangement.  We've yet to make some inquiries 
but I think Professor Snell mentioned that there may be a jurisdiction, province or the 
whole of Canada - I cannot remember - where in fact they are going down this path of 
setting up a support-type mechanism or model to assist in the very matters we've been 
talking about.  That is something that certainly I'll be wanting to do a bit more exploring 
around.  You may care to have a look yourself. 

 
Mr BOOTH - Getting back to my previous point, unless you want to respond to Graeme? 
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Mr EDWARDS - No, that's fine. 
 
Mr BOOTH - I am just getting back to that point that I had started with - in regard to your 

role and how you treat RTIs and PIP requests and so forth.  So that it is really clear on 
the record, then, your understanding is that it does not matter where a document is within 
DPAC - whether it has been stored correctly or incorrectly - provided that you can find 
it.  Then you regard it as accessible under the act and you would provide that. 

 
Ms VICKERS - We would apply the exemption so it would be disclosed as in our possession 

and we may release it, or we may decide to not release it because it falls within one of 
those exemptions or not. 

 
Mr BOOTH - You treat it in exactly the same way as a piece of information that had been 

'properly' stored in TRIM or some other thing like that.  So would you think then that if 
there was a deficiency in the act that provided a loophole, say, or if an unintended 
consequence of the act was that documents that had been unlawfully destroyed, or stored 
in somewhere other than TRIM, in other words on a personal computer to make it 
inaccessible, deliberately or otherwise, that you think that those documents should not 
then escape the - 

 
Ms VICKERS - Assessment. 
 
Mr BOOTH - Yes. 
 
Mr EDWARDS - Is there a section of the act that deals with that? 
 
Mr BOOTH - No.  I was speaking hypothetically.  There is but I do not have the mental 

capacity to recall the minutiae of the argument there but what I am putting to you is that 
we have had evidence basically of that exact thing - that there have been documents that 
have been deliberately or otherwise concealed, that then on subsequent forensic FOI 
searches they have been uncovered in other systems.  The argument then has been made 
that they would not be accessible under the proposed new amendments to the RTI - that 
those documents would no longer be accessible. 

 
Mr EDWARDS - I guess I had not read any of the amendments to give that ability. 
 
Mr BOOTH - Yes, but I am just putting it to you.  Do you do you think it should not be 

possible under this act to avoid the legitimate discovery of those documents and 
provision of them assessed appropriately under the RTI Act, as Catherine has alluded to 
them a moment ago.  In other words, do you think that we should make sure that the act 
we are looking at here in this committee does not provide, inadvertently, a mechanism for 
that sort of event to occur? 

 
Mr EDWARDS - I can only answer by saying I do not see in any of those amendments that I 

am doing that; as I said, I am not an expert on either the amendments proposed or the 
actual act.  As for the actual act, the foundations of it are information in the possession of 
a public authority or a minister and information is anything - it is not stuff just on your 
record system; it is information, so if you hold it, it is information in your possession and 
if it is in your possession then you are obliged to deal with it in the way that the act 
states. 
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Mr BOOTH - That is the way you do it through your agency? 
 
Mr EDWARDS - That is right. 
 
Mr BOOTH - It is reasonable then for the committee to take from that that if we were 

convinced that there was something within the amendments that enabled that information 
not to be discovered in the way that you apparently at the moment assess it, then the act 
should enable that information to be provided, and not enable that information not to be 
provided. 

 
Mr EDWARDS - I am happy to answer but as I said I am not an expert on the RTI so I do 

not actually know what the intenders or the drafters and the minister had in mind in 
proposing these, which I thought were just boiler-plate amendments to improve the 
act.   

 
  If, inadvertently, or somehow they have got an amendment that would change that, I 

am happy to have it drawn to my attention so I can have a look at it because that 
would be an interesting policy question.  To me, it would seem not to be in the spirit 
or the intent of the act but I have not seen it.  Because we are not talking about a 
specific thing, I do not feel I can actually answer that. 

 
Mr BOOTH - No, to make it clear, I am not asking you to comment directly on the 

amendment.  I am just saying this is a discussion generally about access to 
information.  You have given evidence in the way that DPAC deals with it. 

 
Mr EDWARDS - Yes. 
 
Mr BOOTH - Which seems to be different, I might say, to evidence we have had from some 

other agencies, for example. 
 
Mr EDWARDS - Is it?  Okay. 
 
Mr BOOTH - There appears to be an inconsistency, I think you could say, across different 

departments and different agencies.  I think you have answered the question that, in 
your view, you provide this information and you do not have a problem with 
providing it.  That is the way you do it.  The document is there.  No matter where it 
has been put, you will provide it and assess it in the normal way.  You will not say, 
'No, it has gone into a backup; the primary record has been destroyed; we will not 
give you access to it'. 

 
Mr EDWARDS - The only test on that I think is the one which is in the act about the 

unreasonable costs.  I have had one example of this in my time in DPAC where I 
think they were after e-mails.  We did an e-mail search of the system, an e-mail search 
that went back about three years or whatever it was that our current system had - not 
only our e-mails but our archived e-mails, electronically archived.  Older than that, 
they get stored on a backup tape and that backup tape gets put somewhere and stored 
itself.  This e-mail was something from many years past, so we found the backup tape 
but in the nature of these things, the quality of the tape had deteriorated and you 
would end up having to reconstruct the information in order to get the record.  
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According to my memory, we basically went back and said, 'We think we could do it.  
Technically, it looks possible but it is probably going to cost $20 000 to get this 
record.  Is it really that important?'.  I think at the time the person requesting it said, 
'No, don't worry'. 

 
Mr BOOTH - But - correct me if I am wrong - that would have been something that would 

have been stored in a proper way in accordance with the act so that the primary record 
would have been retained for the required period, which would be six years, wouldn't it? 

 
Mr EDWARDS - I think this was just an e-mail.  It was not something that was an important 

part of a file. 
 
Mr BOOTH - But the e-mails are still stored, are they not, under the law that you are 

adopting that requires storage for a period of time before it can be archived? 
 
Mr EDWARDS - Not all of them.  I get lots of e-mails a day and I do not store them all so 

that they can then be archived because most of them are very ephemeral. 
 
Mr BOOTH - What do you do with your e-mails, then? 
 
Mr EDWARDS - They are archived, so they are stored electronically.  There is an archive - 

electronic storage that goes back a certain amount of time but I cannot remember quite 
how many years.  But we do backups of our system.  So, at any one time, there is a 
computer tape, as they call it - though probably it is not a tape these days - but it is  
something that is the backup of all of our documents. 

 
Mr BOOTH - I can relate to tape. 
 
Mr EDWARDS - These things are stored and they are not stored for the purpose of the 

Archives Act or for forming the official record; they are just in the nature of disaster 
recovery and all of those things.  It is possible to go back and find something - in this 
case it was an e-mail of about five years previously and we knew it was on our system 
somewhere.  At the time, we were happy to provide it.  But we just said, 'Look, this is 
going to be quite costly.  Is it really that important?'.  At the end of the day, the answer 
was, 'No'. 

 
Mr BOOTH - But if you received a lawful request for something and you had to search 

through your e-mail folders, that would not be difficult, would it? 
 
Mr EDWARDS - No, but if it was five or six years old, it would be difficult because they 

would not necessarily be on the current service. 
 
Mr BOOTH - But whatever the time period is for it.  What is the time period for retention 

of, say, lawful e-mails? 
 
Ms VICKERS - It depends on the nature of the records; generally, there is a general seven-

year rule.  But if it is ephemeral, it can be one to two years.  If it is a permanent record 
which might involve vice-regal or legal advice, that might have to be kept permanently. 
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Mr BOOTH - What guidance do you follow for that?  You are telling the committee that is 
the case but what do you use to guide you as to whether it is ephemeral or whether it 
needs to be kept permanently?  Is that in your policy document? 

 
Ms VICKERS - It would not be there; that is right to information.  This is a records 

management issue that our records management branch would have policies on and they 
are derived from the Archives Act and the state archives publishes disposal schedules.  
But, a bit like Rhys, I assess what is given but records management is broader. 

 
Mr EDWARDS - With e-mails, probably it is better to take evidence from people who are 

expert on the records management aspect of this rather than us.  But I might get an e-
mail from the Solicitor-General that says, 'Please find a copy of the letter of advice that 
you were questioning in relation to this issue'.  That is a very important thing and we 
would probably keep that permanently.  I might get something that says, 'Rhys, the 
project that you have been working on for whole-of-government e-mail', and then gives 
some little bit of information about it.  That, you would probably keep on TRIM and 
after seven years someone would have a look at it and decide whether it needs permanent 
archiving or whether it should be destroyed.  Because it was something about a project 
that was now seven years old, you would probably say, 'That can get destroyed because it 
is not important'. 

 
Mr BOOTH - Do all your records go that way at some point in time? 
 
Mr EDWARDS - No.  I might get an e-mail that says, 'Rhys, what are you doing for lunch 

today?'  I do not delete every one of those every day; they sit around in my e-mail folder 
because I am not that proficient at dealing with it. 

 
Mr STURGES - Today would be, 'Meeting with the RTI committee'. 
 
Mr EDWARDS - If someone did search of my e-mails, relating to lunch, this would come 

up.  If they did it in the next year, it would still probably be there in the system 
somewhere.  But after a couple of years, probably IT would say, 'Rhys, clean up your 
mailbox; you have way too much stuff in there' and I would delete it and it would be 
gone forever. 

 
Mr BOOTH - That is an issue for each individual computer holder, if you like; they go 

through and delete anything that they regard as personal or effectively not responsive. 
 
Mr EDWARDS - Or ephemeral.  Records management policies are about making sure 

people who come and work for you know that if you are working on something that is 
important, you have to keep a record of it.  To some extent, you have to trust people in 
their judgment to do the things that you are telling them to.  By and large in my case, I 
don't think I have ever found a problem where someone said, 'I wish we'd had this and 
we don't have it'.  Our record system, if anything, probably errs on the side of caution 
and we have way too much stuff in them we you have the problem of managing all of 
this stuff. 

 
Mr BOOTH - With the automatic backing up of your computer, it sounds like they would be 

stored on some backup anyway - you have disposed of them before they go to central 
records for ultimate storage but you maintain a parallel backup system so - 
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Mr EDWARDS - For a period of time - and that is why when we looked for that one 

example I gave you - yes, they did happen to have the backup tapes.  It would have been 
done for a disaster recovery.  They weren't done to store these e-mails and they said, 
'Yes, we would be able to find this thing if you want it'. 

 
Mr BOOTH - What about the case of something that had been deliberate?  Say there was an 

issue that had been stored not in print but on a personal computer and say that it was not 
an ephemeral thing or something to do with personal stuff like whether you want to go to 
lunch and those sorts of things.  But suppose it had something to do with an agency's 
work and there had been a series of correspondence which was destroyed and therefore 
was never forwarded to the TRIM system or to a document management system within 
that agency but had just simply been deleted and was subsequently found in an automatic 
backup system which originated from that PC, do you believe then that that information 
ought to be responsive under the RTI Act - where a deliberate deletion has occurred of 
records that should have been stored in the primary record keeping system? 

 
Mr EDWARDS - Putting aside the deliberate nature of how they came to not be where they 

should have been, are you saying that the authority has the information because they have 
it on a backup? 

 
Mr BOOTH - Yes. 
 
Mr EDWARDS - If they have the information, then the act applies. 
 
Mr BOOTH - You are saying that it should be discoverable; you should make sure that there 

is not something in the act that enables a backup record not to be discoverable in the 
event that it has been deleted either improperly or accidentally? 

 
Mr EDWARDS - No, except that I would have that test about the cost because backup 

records particularly of your ICT system are done for a particular purpose.  They are done 
most often for disaster recovery, so in the event that DPAC burnt down tomorrow, we 
would be able to find a new office, boot up our computers, bung these things in and we 
would be basically be away.  They are not designed for easy access and retrieval of 
information, so you would find some problems about saying, 'Yes, we know it's there 
because it is somewhere in there'. 

 
Mr BOOTH - This is specifically for cases where it has been done either accidentally or to 

defeat the access of the information - either personal information or RTI - and it is a 
hypothetical. 

 
Mr EDWARDS - As I said, my view is that if you hold the information then you hold the 

information. 
 
Mr BOOTH - Thank you. 
 
Mr EDWARDS - And I would be surprised if there were any amendments that are designed 

to do that because that would seem to be a bit odd and, as I have said, the current act does 
have that section 10 about 'substantially and unreasonably divert the resources in 
providing electronic information'.  I suspect that whoever drafted this did it for exactly 
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that reason.  We have backups of everything but if you asked me to find the one thing in 
this backup tape of everything it is going to be a pretty labour-intensive task. 

 
Ms VICKERS - A needle in a haystack. 
 
Mr BOOTH - Yes, I understand what you are saying there about looking for a needle in a 

haystack, but there could be a situation where, if each department or each agency had 
consistency in terms of storage and response to these things, that the only time that you 
would find that it would be an unreasonable diversion of resources would be if the record 
had not been kept properly or had been deliberately deleted.  In circumstances like that, I 
would be interested to know whether you would disagree that that should not then be a 
valid excuse to deny discovery, at least, or provision of the document because it would 
cost time to recover a document that should not have been buried in the first place? 

 
Mr EDWARDS - As I said, I am not an expert on these things.  All I am fit to comment 

about is that the best way is to ensure that your record keeping policies and the guidance 
you provide to staff ensure that the stuff that needs to be kept in a record system, like 
TRIM, is actually kept in there because once it is in there then it is easily searchable.  
And the problem with all these other things is they are less easily so, including ICT 
backup tapes of whole records of whole systems because they are not designed to be 
searched; they are just designed to be dumped down.  I think, as some of the evidence 
you have been given shows, the ability to deal well with RTIs also is partly a question 
about the ability to deal well with your records, information, storage and retrieval 
systems. 

 
CHAIR - Any further questions? 
 
Mr EDWARDS - I only had 30 minutes on the invitation and I am happy to be here but I 

have some other things that I would have to deal with if we're going to go for much 
longer. 

 
Mr BOOTH - I can probably close on this one then.  Do you think that the information that 

is available to somebody seeking RTI - and I think under PIP the same thing would apply 
- whether ultimately the documentation you are able to get should be any different 
whether it is an assessed disclosure or an active one?  In other words, whichever process 
someone ends up going through, whether it is assessed or active, should the information 
that you have a right to get be any different if it is handled as an assessed disclosure as 
opposed to an active disclosure? 

 
Mr EDWARDS - I've not really thought about it.  Can I just have a little answer and perhaps 

Catherine might have some other comment to make?  Active seems to me that that's the 
nature of it; we get lots of request for information and we don't make them go through 
some sort of convoluted process because people just want it, so it's really a caser of, 'Yes, 
we've got it.  Yes, it's easy for us to get.  You can have it.'  Whereas in DPAC, most of 
the stuff that goes to an assessed disclosure for us is because there is some limit to the 
provision of that information.  It might be cabinet-in-confidence; it might be executive 
council or it might be legal privilege.  So there is a reason why we've taken it under the 
act through assessed disclosure.  The answer is, you shouldn't get the same information 
necessarily because if it is assessed as being exempt, then you won't get it at all. 
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Mr BOOTH - You wouldn't get it under active either. 
 
Mr EDWARDS - That's right, but we would just say - 
 
Mr BOOTH - But I'm not saying whether you should be able to palm people off and say, 

'Look, you'll have to get that under assessed disclosure as opposed to active.'  I'm just 
saying that if you couldn't get it under active disclosure, then presumably you shouldn't 
be able to get it under assessed disclosure.  Is that what you're saying? 

 
Ms VICKERS - If someone makes a request for information about a particular policy or 

topic, I would get that information wherever it sat in the department and often people 
ring up or write in - and I prefer people to write, whether it's an e-mail or letter because it 
actually helps me manage that request - and sometimes at the point of the request you 
can't even determine whether you can give them anything at that point; you have to 
actually look at what you've got.  Then you might decide, well, actually I have to give 
some more thought to this and assess it, so it would go through the processes under the 
act.  At the end of that process, you might decide after all that assessment that it can go 
out anyway, and you've still assessed it.  Or you might decide at the front of a process 
that this stuff is all publicly available or it's been released or tabled in parliament, so I 
will just release it.  Sometimes the definitions, while they are very good, can overlap a 
bit as to what is required, routine, assessed and active. 

 
Mr BOOTH - Would an assessed disclosure usually yield a little bit more careful scrutiny, I 

presume, of this type of information provided - 
 
Mr EDWARDS - I see; you are asking if the search that we do is the same? 
 
Mr BOOTH - Effectively, there are two ways of getting the information.  One is active; one 

is assessed.  What I'm trying to establish is whether the way you treat it is if someone 
went through an active disclosure or an assessed closure, ultimately the access that they 
have to the information would be identical; the searches would effectively be the same 
and they should end up with the same information. 

 
Ms VICKERS - Yes.  We often use a right-to-information generic e-mail and so if someone 

rings I may say, 'Well, I'm not really sure if I can give that to you or not, just send your 
request to this and scope out what you want.'  It's not so much that I'm trying to be 
pedantic about the act; I'm just trying to scope out what the person may want or require 
and then I can send that off to my colleagues in the agency to ascertain whether we in 
fact hold the information, or the nature of the information we hold. 

 
Mr BOOTH - You would never use that as a denial strategy.  In terms of giving out 

information, it is just a process you are going through but ultimately information would 
be the same. 

 
Mr EDWARDS - It starts with a request.  The request comes in and then it starts with 

Catherine saying, 'Okay, we've been asked for this; go out and ask'.  So that's the same 
task, regardless of whether it comes in under both ways. 

 
Ms VICKERS - Often I get other requests so it might be a co-ordination to respond to a 

media inquiry or another issue.  The office of the secretary probably handles central 
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management requests and we may call them RTI or responding to a person in the public 
on a particular issue. 

 
Mr BOOTH - Would you ever have a situation where someone seeks information, you give 

it to them as an active disclosure and then they decide they want to do an assessed 
disclosure beyond that? 

 
Mr EDWARDS - For exactly the same request? 
 
Mr BOOTH - Yes, the same broad range of information. 
 
Ms VICKERS - People might write in again and ask for the same information or a bit 

different and we might say, 'Well, we've given you this and we've responded on such and 
such a date; there's nothing further to release.' 

 
Mr BOOTH - But can they seek an assessed disclosure if they've already gone through an 

active one? 
 
Mr EDWARDS - If they've asked and it's the same information, then the answer will be, 

'We've already given it to you because you've put in an active disclosure and we've 
released it to you'. 

 
Mr BOOTH - From what you have said before, it is the same information - or the way you 

deal with it anyway.  Okay. 
 
CHAIR - Thank you very much for your time and I'm sorry it's taken a little longer than you 

expected. 
 
 
THE WITNESSES WITHDREW. 


